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Introduction

Introduction

The existence of specialized courts requires procedures approved and determined by the laws
that arise these particular courts, and is essential as itis the simplicity and ease ofthe judicial
procedures followed in specialized courts as a factor of attraction and a guarantee of guarantees
of justice, as thereis no lesson in the specialization of the judiciary' courts and judges unless the
proceedings are also private and have been facilitatedand easy, otherwise This is certainly

aboutthe difficulty of the job that performs the service with technical and administrative
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procedures bydeleting the repeated and useless processes that are not intended and using, for
example, modern electronic means and the requirements of technological technical progress
created by the modern era and related to the training and development of the skills of judges
on theone hand, and the use of modern technological means on the other. Aswe look closely at
the branches of social life, we find many disputes arising on the occasion of the emergence of
modern contracts and processes that did not exist before, as is the case with commercial disputes
in general and investment disputes in particular, especially if the state policy aims to attract and
attract investors. It is one of the most attractive factors for investors, which iraqi laws, of a
commercial nature, went particularly after 2004 towards providing various legal guarantees,
including the commercial court formed on the basis of the rulers ofarticle 22 of the Law on
Judicial Regulation No. 160 of 1979in the replacement of section7 of the Number 12 of 2004
issued by the Coalition Authority. The problem of the study stems from the recognition of the
existence of such a court within the formations of the Iraqi judicial system without its own legal
rules regulated by it on the one hand and on the other hand, the Iragi legislator found this court
within the formations of the court of intuition despite its specialization with specific exclusive
jurisdictions, so the recognition of its existence was shy and not commensurate with the cause
of this existence, the first was to analyze these rules and try to correct the defects or deficiencies
that plague them. Finding legal rules consistent with the desire to apply the philosophy of
judicial specialization sought by the legislator to find a group of courts specialized in various
disputes.

In order to explain this important judicial edifice, we found that the concept of the Commercial
Court and the terms of reference of the Commercial Court must be explained. The economic
development that Iraq has witnessed in thelast few years and its need toattract investments in
various areas, is a reason why  guarantees and incentives must be provided for these
investments, and the reassuranceof Nan to a fair specializedjudiciary is among the most
important ofthese guarantees, as the judicial decisions are strong The speed with which
foreign-party investment disputesare resolved withoutresorting to arbitration. We will try to
clarify the concept of the Iragi Trade Court by dividing this research into two demands, first
addressing the definition of the Iragi Trade Court, while the second will show the legal nature

of the Iraqi Trade Court.

Study Methodology
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We have a study of the iragitexts related to this court and compared to the Egyptian
Commercial Court, especially since we support the need for a commercial judiciary
specializedin the consideration of commercial disputes inthe world and banking. Based on a
series of judicial decisions issued by these judicial bodies.

The first requirement

Definition of the Iragi Commercial Court
A commercial court in Iraq was established on the basis ofarticle 22 of the Judicial Regulation
Act No. 160 of1979 in the replacement of section 7 of the2004Section 12 of the A.T.A.,
where a first commercial court was opened in Baghdad under the Baghdad Court of Appeal.
The appeal of Basra and the resumption of Najaf, due tothe success of the Commercial Court
and the large number of commercial transactions due to the policy of economic openness, which
led to an increase in the volume of lawsuits and disputes, as in disputes with the application of
the Iragi Investment Law No. 13 of 2006 amended, and the law on oil liquidation No. 64 forthe
year2007, in addition to  The rulers of the commercial law for businesses included in the
content of Article 5 of the Iraqi Trade Act No. 30 of 1984 concerning the work of industry and
trade and the extraction of raw materials as well as theworkers contained in Article VI of it,
which is accompanied by the broad interpretation of the texts of these articles for what may be
new and updated as a result of the majortechnological developments that the world is witnessing
every day. It iswithin the jurisdiction of this court that all thatthe paragraphs and texts of the
articles in  A.J. GanoN.A. take on acommercial  character, provided that noone has a
foreignstyle, such as trademark law and commercial statements No. 21 for the year 19577 The
Trade Agency Regulation Act and other laws of commercial status.
From all of the above we can see thatthe amountof trade in Iraq cannot be assessed for the
following reasons
For the commercial court, the parties to the dispute must be at least one of them a foreigner.
While the parties to the dispute in other civil courts are necessarily patriots.
The dispute must be in commercial disputes, the bulk of which is occupied by investment
disputes."
The exclusive terms of referenceofthe Commercial Court concerningthe group of business and
distinguished business activities, especially investment disputes, especiallysince privatization

has become one of the economic foundations adopted by the Iragi Constitution of 2005, as
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article 25 of it specified on a((the stateensures the reform of the Iragi economy according to
modern economic foundations and ensures the investment of its full resources, diversification
of its sources and promotion and development of theprivate sector)). The Constitution, which
can be countedasa constitutionalbasis for direct privatization, as this article stipulates (I1:
it regulates by law the provisions for the preservation and administration of the state and the
conditions for its disposal and the limits in which it is notpermissible to go away from any of
these funds).) The special law is the regulated and prescribed rules, and the mandate of
discrimination is not administrative decisions that control and impose restrictions on the
movement of the private sector suddenly as it was in place before 2003, as the economic system
in Irag was characterized by excessive centralization and the dominanceof the state in its public
sector to theprivate sector and try to limit it to the narrowest limits and restrict private activities
to operate within thecentral generaleconomic system, "As a result of these constitutional
principles, many economic activities have begun to be carried out by the private sector, whether
in the form of industry Aandtrade A,and with regard to the practice of banking throughthe
licenses granted by the Central Bank of Iraq to private banks after certain conditions are met,

as well as investment projects in Iraq.

InEgypt, two commercial partial courts were established in 1940, the first the Cairo Court of
First Instance and the second, the Alexandria Court of First Instance. 'V () These courts are not
a distinct new classthat is subject to theexisting court class, andthese courts have grown intothe
class of the courts of thesubject matter and are notdifferent in their composition and procedures
from those that hear civil proceedings.

It should benoted that commercial courts have been establishedin thepast under the mixed
judicial system. YOAfter the passage of the Egyptian Civil and Commercial Pleadings Act No.
77 of 1949,the commercial court system was abolished on the basis of the reasons given in the
explanatory memorandum of the Law of Pleadings, in which it went on to say: (The presence
of these courts in the French legal system is the result of historical considerations that required
it inthe past, but it was overturned andtherefore narrowed by the French. )

Based on the same considerations, the current Egyptian Civil and Commercial Pleading Act
No. 13 of 1968 and judicial regulation law No. 46 of 1972 did not establish specialized
commercial courts and merely partial courts to hear commercial cases in important major cities.
(vii)

It should be noted that the trial courts in Egypt decide on civiland commercial cases worth more

than 40,000 pounds, but the magistrates courts are competent to adjudicate cases that do not
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exceed forty thousand pounds, and an exception to these rules that specifythe jurisdiction of the
two courtsmentioned. Neither may hear civil proceedings, nor may other magistrates' courts in
Cairo and Alexandria adjudicate a commercial matter. 1)

Thus, the Egyptian commercial courts are ordinary courts that do not live up to the rank of
specialized courts as in the case of economic courts, in terms of cases that can be considered by
the court first and in terms of the composition of the economic court secondly as well as in
terms of the procedures introduced by these courts such as the system of preparation and the
use of experts in a special way, because the procedures of the Egyptian Commercial Court are
the normal procedures for litigation and consist of the same judges of the Magistrate's Court
and not specialized judges, and even With regard to the methods of appealing the rulings of
the Economic Court, and its strange criminal jurisdiction, with regard tothe case arising from
the application of a set of laws within the jurisdiction of the Economic Court, which will be
stated not really in the second chapterof this study.

The Egyptian commercial courts are unable as such to absorb the claims of investment,
especially since investment is one of the important imagesof trade andtherefore needs
specialjudicial procedures based on speed and facilitation so that the investor can be
reassuredand trustthe group ofgovernors issued byher, It is not enough to provide benefits and
exemptions to attract investment, but this attraction depends on the legal approach that deals
with investment disputes, especially with regard to speed, justice and the use of specialists.
In Egypt, * there were those who advocated the idea of mixed commercial courts, which had
been transferredto the Egyptian judiciary through the author of the old Egyptian caselaw, a
French lawyer who lived in Egypt, as thisideawasfounded in the french case law repealed
1806. 9

Accordingly, the Commercial Court in lIraq constitutes a combination of guarantees to
encourage investment, especially since the majority of  contracts in economic activity are
of the long type A. It is represented in the country, which supports the certainty of the activity

and thus the expansion of investment. *)

The second requirement
The legal nature of the Iraqgi Trade Court
Due to the specificity of the court in terms of its terms of reference, which do not fall within
the jurisdiction of another court so that no other court can consider investment disputes with a

foreign party, otherwise the fate of the decision will be null and void, considering the issuer of
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its issuance as not competent as if hearing these cases, for example the Labor Court, andmay
be consideredby the court as a normal court of justiceconsidering a group of Aat, which is
established on the occasion of the application of specific laws because of the laws it applies.
Another trend is that this court is a judicial body specialized in certain and specific disputes,
and has exclusive jurisdictions determined by its own law, andtherefore considers that it is not
a normal court of justice, but its specialty does not make it an exceptional court or a special
court.

Knowing the legal nature of this court is important tosay the constitutionality of its existence
and recognize it,and then to initiate litigation, so that thedecisions and rulings issued by it have
the power of obligation and enforceability.

We willshow this by dividing thisapplication into two branches, which deal withtheextent to
which the court has adopted a committee or anarbitration panel,while thesecondbranch deals
with opinions that the court considered tobe an ordinary court that is no different from other

civil courtsmentioned in the procedural laws.

First branch
Iraqi Commercial Court arbitration tribunal

Due tothe fact that thecourtis competent to heardisputes of a commercial nature, through being
related to investment, it has been givencommercial status by thelaw, which, on the other
hand,prefers to resort in their disputes to arbitration to stay away from the complex long
litigation procedures that are not commensurate with the speed required in this business on the
one hand, and on the other hand, transactions Commercial when it consists of investinga
foreign party, it tends to arbitrate more than the tendency to submit to the national judiciary
of the state attractive to investment, especially since certain laws such as the investment law
allow the termination of disputes arising fromthe investment contract bydirecting to national
and international commercial arbitration according to the agreement It is concluded between
the parties under which the arbitration proceedings determine its destination and the applicable
law. (xiii)

Arbitration has a major role to play in resolving investment disputes, as the parties to these
disputes prefer to resort to arbitration forits confidentiality, flexibility, experience of arbitrators,
independence and impartiality, as well as the speed of adjudication of disputes, all of which

are guarantees in trading transactions, which depend on two solid qualities,namely
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commercial credit andsponsorship in the completionof business. In the second place, we
believe that arbitration has disadvantages inrelation toinvestment disputes,which are
characterizedby the arbitrator's decision as unnecessary if it is not ratified by the
ordinaryjudiciary, andtherefore cannot be implemented after this ratification and after the
payment of the resulting judicial fees. ®V)

In addition to the proportionality of the arbitration in terms ofthepersons and the
content(subject), this means that theaward is limited to the persons who appointed the
arbitrators and to the subject on which theyhave been able to arbitrate. *¥ In addition, the
expenses incurred by arbitration for the wages of the arbitrators, as well as the fees required by
the ratification of the award and the fees for the implementation of this decision, which are met
by the ordinary courts, create a reluctance to resort to this method of resolving disputes in
general and banking in particular.

In order to indicate whether the Iragi Commercial Court is an arbitral tribunal, we will show
arbitration by defining it, its nature and distinguishing it from the ordinary judiciary,through
the following paragraphs:

First: the definition of arbitration

Avrbitration is defined as"the agreement of the parties, their authorization or the light of the
conditions they set on the selection of one or more persons who decides on what arises in the
future or actually arises between them from disputes by binding judgment without thecourt.”
(xvi)

Acrbitration is a consensual contract that is positively accepted between adversaries and is a
friendly way to resolve disputes. ' 0Some express arbitration by sayingthat the privatejustice
system, which is not far from the authority of the judiciary,has a real value based on therole
played by this authority through two pillars (assistance and oversight). *Vii)

Some distinguish between the arbitration clause and the arbitration advice because the first is
an agreement to offer the antagonism that may be made in relation to the implementation of a
particular contract before an arbitration tribunal for decision and agreed upon at the outing,
while the agreement is the subsequent agreement onarbitration after the establishment ofthe
dispute. &

Avrticle 1 of the Iragi Arbitration Bill 20 11 defines arbitration as ((theparties to the dispute
freely agree to resort to thearbitral tribunal for adjudication, whether or not the body handling

these proceedingsis an organization or a permanent arbitrationcentre). ¢
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It seems to us through the different definition of arbitration by jurists that its nature has not been
agreed, some of them have added to it the nodal status, and some of them said that arbitration
has a judicial nature, while some have found arbitration to be mixed nature between thisand
that.

Second: The nature of arbitration

Some laws have considered arbitration to be an agreement, 0 therefore,an agreement that
makes arbitration of acertain character, it is acondition that is included incontract Aanda
consultationagreed upon after the establishment of thedispute, it is the previous or subsequent
agreement or within the terms ofthe contract because the use of arbitration is in a special interest
while the judiciary is in the public interest. ¢

Part of the jurisprudence supports this nature of arbitration because of the basis from which
arbitration derives its mandate, whichis the will of thelitigants who have set upe-Leh,while the
judiciary adopts the general jurisdiction to resolve disputes. i)

While another trendof jurisprudence went on to say that the arbitration has ajudicial nature
because it begins with a contract and ends with a ruling and this ruling is an act of the judiciary.
OivThearbitrator doesnot prevailover the will of the opponents on the onehand, as well as the
parties' submission to the ruling for independent procedures.

While a thirdr.A.goes onto say that arbitration is amixed character, it is in fact not a pure
agreement ora  pure justice, andifit grows it is a system thatpasses in multiple stages, each
wears aspecial dress, and givesita different character, it is in a andhas an agreement
and in the middleof it These images should be taken into accounton the appointment of
theapplicablelaw. V)

From the foregoing, it seems to us that it is not different from arbitration in many ways, soa
judiciary that does not have its own platform other than thejudges. “*'While the original rule
is that the judges and the exception shallnot be permissible if authorized by the Judicial
Councilxxviithjs js stipulated in article 12, paragraph 5 of the French Civil Arguments Act, which
ruled that the judge of the dispute may be chosen by the parties to this dispute, and then we are
in front of the so-called judicial arbitration, whereby the judge decides on the subject of the
dispute without adhering to the rules of law and contributes to creating some kind of balance
between the powers of the judge and the opponents within the scope of the law. ®*ViiD),

If the litigants agree to do so,*™if the litigants agree to dismiss the arbitrator and inform him of
their decision under an editor, they will do so. A.The judge may not be dismissed by the will

of any of theparties to the case, and they can all be removed,andif anumber of reasons can be
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achieved, thejudge shall not be able toprosecute, whichprevents the judge from hearing the
case byremovinghim, obligatoryly or passportably, as the judge may respond inaccordance
with the Civil Arguments Act,0®*witha request One of the parties to the case, who believes
that one of these reasons makes the judge's judiciary improper, has a petition submitted to the
judge who hears the case if the court is formed by a single judge or the president of the court if
it is a judicial body. XD

Among the other things thatdistinguishesthe arbitrator from the judge is thea result he deserves
from arbitration  and is determined in accordance with thefact that the liabilities in the
arbitrationcontract himself aand in asubsequent agreement, and if the liabilities are not
determined bythe arbitrator competent to consider the dispute in itsruling aand by
anindependent decision. 1 The courtestimates that thearbitrators are dragged according to
the effort sought by them and does not assign the litigants in the ordinary judiciary to pay
afineto the judge who hears thedispute, andeach casehas aspecific justice's poison according to
the value of the case Aand its subject matter.

It should be noted that the arbitrators adjudicate the antagonism on the basis of the condition
or contractof arbitration and documents between thelitigants, as it tries to oblige the parties to
the dispute whatthey have conditioned on themselves to implement it or reconcile not to
implement it. A.\What court is considering the case in accordance with the legal rules that
determine the terms of contract between them and the extent to which each party implements
its obligations in this contract beforethe party to theother, which means that arbitration is a
consensual solution for all the parties, while the ruling of the ordinary judiciary is a definitive
judgment issued as shown by the judge of the dispute and carried out even If the disputed
persons had not been satisfied, or had not achieved the interestof theirown,two parties would
have been satisfied, infact, one of whom had won the caseandthe other had lost it while
thearbitrators were trying to dividethe losses between the two parties and distributethem
satisfactoryly without regard to the applicable legal rules and the rights of the parties.

As before, the court's rulingdoes not be implemented unless it is approved by the court,
whichis primarily competent to hear the dispute, and unlessthe judicial fees for its ratification
and the exile of the arbitrators are paid more expensive than theordinary judiciary.
Thearbitration isrelativeto the persons and the subjectmatter, as it does not extend to non-
persons who have agreed in writing on the status oftheir dispute toarbitrate, nor does it include
topics other than those referred to by the Arbitration Agreement Aand thewalkers, whether the

agreement was reached before and after thedispute.
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It should be notedthat liabilities can be forced and subjected to arbitration against their will,

which is called compulsory arbitration, which is required by some banks in their disputes with
other customers, because in doing so it is forcing their customers totake an exceptional way to
resolve disputes away from the guarantees andactions known to theordinary judiciary, and its
characterized by the multiplicity of degrees of appeal in theA.A. Rulers and low costs and its
application of a law that is easily recognizable soon. ®i)
If we go towards the provisions of Egyptian law, we find that the Egyptian commercial courts
may approach the work of the arbitral tribunal through the preparation body that was established
under the Law on the Establishment of Economic Courts No. 120 of 2008, where article (8)
stipulates that each commercial court shall be established. A body for the preparation of
disputes and cases of this court, except for criminal cases, appeals, lawsuits and orders
stipulated in articles (7.3) of this Law.

The Preparatory Authority is competent to verify the completion of dispute and litigation
documents, study these documents, hold hearings for their parties, prepare a memorandum of
requests and support for the litigants, and the aspects of agreement and disagreement, ®*V)
Preparation is intended to mediate between the litigants before the case is brought before the
court. Preparationsxxv are also known as  “resolving the dispute amicably between the parties and
resolving it before it reaches the judicialpodium." OoxviThe dispute preparation body is
formed in accordance with the Law of Economic Courts headed by a judge of at least one of
the judges of the economic appellate chambers and the membership of at least a sufficient
number of its judges in the degree of president of a court or a judge of the court of first instance
selected by its General Assembly at the beginning of each judicial year (**")and followed by
thenecessary number of administrators and writers. The registry of the bookmust present the
disputes and lawsuits that the Commission has to deal withits president one day under its
newspaper, and the following day theboard shall be appointed by a member of its members
and refer the case file to the commencement ofpreparation proceedings, and offer reconciliation
to the opponents byhis supervision. Vi)

The role of thepreparatory body in reform between adversaries is focused in line with the
trend that has become prevalent  in many advanced judicial systems, which is known as
compulsory settlement, from which an important concept has emerged, namely judicial
settlement. Investment projects require that the parties to the conflict be brought to a settlement
asa pre-judicial phase, even if there has never been an agreement between them. 0**XThe

Preparatory Authority does not preparethe case, in order for the court to be satisfied with the
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taskof adjudicating it, andif it grows, it only prepares the case file and the statementof
documents and the point of view of both parties and writes a report on it submitted by the court.
OxXITherefore, it is a body of a special nature that differs from other bodies authorizedto resolve
the tendencies in the administrative courts from the time it approaches the system of the
preparatory judge, which was in force in Egyptian law and otherprocedural laws, and thus the
work of the preparatory body does not adjudicate the case between the parties, but offers
reconciliation between the litigants if they wish to accept it and resolve the dispute, otherwise
the commission will have to present the dispute to the competent court in its view, while we
find that The arbitrators are doing their utmost to adjudicate the dispute before they reach a
solution that satisfies both parties, while the preparationis nothing more than preparing the case
for adjudication to end it inpeace. 0*'The preparation body operates within the ordinary
judiciary, while the litigants resort to arbitration to rob the jurisdiction of the Arabjudiciary, and
it hasbeen abolished because it disrupts the adjudication of disputes.*'!

We conclude from this that although the presence of the preparatory body within the
composition of the Egyptiancommercial courts, which prepares the case and offers
reconciliation between the opponents and does its best to reach a mutual consent and a friendly
settlement, this doesnot make this a referenceto how much it takes the description of thearbitral

tribunal, based on the justifications we have provided.

Section 2
The Iragi Commercial Court is a normal judiciary

The judiciary is the holderof a public mandate that is appointed by law in advance and whose
judges are selected in accordance with the judicial system and permanently and have all
constitutional and legal guarantees, *'"and this mandate is called natural *"justice.

The judiciary has a mandate, which means the power to govern by law in a particular liability,
and this is called jurisdiction and is offset by a lack of jurisdiction. The jurisdiction of a court
means its share of the cases that it may adjudicate. ™ Civilcourts on classes or grades are, i.e.,
courts of first instance and  "trialcourt”, which the convict has an appeal against the
federalappeal courts, which are the courts of second instance "court of appeal”, and then the
convicted person shall appeal the ruling of thiscourt TheFederal Court of Cassation, which is
called the principle of litigation at two grades Aand three, and brings many benefits, including
urging judgesof the courts of first instance to seek justice and make an effort to scrutinize and
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investigate the allegations of the parties to the dispute as itenables the litigants to correct
thefraud, error or negligence of the firstdegree. V)

Despite the advantages of the principle of litigation on two degrees, it has not been spared
criticism, ithas been said that it costs additional litigation expenses, and delaysthe adjudication
ofdisputes, as a grant of the right to the opponent whofailed in his case am m courts offirst
instance atolendit to the courts ofsecond instance, andmust be given on the basis ofthis, The
right to re-bring the litigants before a second court. ®ViV)

The civil courts in Iraq are divided horizontally as well as the division we mentioned earlier,
according to the administrative units, in order to bring justice closer to all without material or
administrative complexity, andtherefore the judicial divisionsin Iraq are the courts of firstand
second instance and the Court ofCassation. The courts of rent of the property, and the courts
of the second degree(appellate)are divided over all provinces, according to article16 of the
Iragi Judicial Regulation Act. The Court of Cassation is the same and exercises judicial control
over the decisions of all these courts. *Vii)

The ordinary courts of justice apply the civil arguments law as a procedural law fora case
brought before them, andare competent tohear all civil proceedings. *™)

Some believe that civil courts are not dedicated to removing a serious threat to the force of
lawin special real situations, but are dedicated to eliminating a normal threat that threatens a
dual interest and not limited to the interest of law only, andthat the law and the immediate
personal interestare required. @

While the Commercial Court is dedicated to removing a qualitative risk, it is the economic risk
associated withinvestment disputes in which one of its parties is a foreign investor. The Iraqi
Commercial Court shall in no way represent an exceptional ruling body, those who are in
article95 ofthe Iragi Constitution prohibiting theestablishment of special and exceptionalcourts,
fortheir express violation and serious violation of the right of every citizen to be the judiciary
to which he or she is'referred or considered as a natural justice. . It may also result in problems
i in the exceptional courts of determining the competent court to hear each dispute in
accordance with the law of its establishment, which may result from a conflict or contradiction
between each of them and the subsequent dispute of jurisdiction among them . Right aand
atleast the loss of timeand expenses, as well as the dispersal of the mandate of the judiciaryand
the dismemberment of its delivery without justification ""or necessary - Part of the Egyptian
jurisprudence goes on to "™say ()that thejudiciary in order to be normalmust have several

elements, including with regard to the establishment of the court and determining its terms of
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reference and how it works, including with regard to the judge and providing guarantees to
him,so that the judge must be normal His tenure in office has been carried out in accordance
with the provisions of the law governing the appointment and transfer of judges, and he is in
Egypt the law of the judiciary, and thereforethecourtsinvolvingmilitary judges aand done with
their knowledge, lack the integrity of thenatural judiciary, andthe judge has guarantees to
ensurehis independenceand impartiality, which means that he is far from anyinfluences that
come from the executive branch, aand public opinion a And individuals, and thejudiciary in
order to be normal must be the establishment of the court and determineits terms of reference
by law, and this law as mentioned above must be the same law competent to establish all
courts at alldegrees and jurisdictions. The court  must be permanent andnot restricted to a
certain period of time, aand temporary circumstances such as a state ofemergency. A special
mandate,which boils down to the type of disputes that this court considers and which does not
remove it from the crucible of natural justice, is subject interms of the methods of appealing
against its rulers to the same rules asthe ordinary courts of justice andsingled out (cassation).
(v)

Part of the jurisprudence discusses this issue V' bysaying that the legislator with the aim of
facilitating theproceduresof litigation and improving theinvestment climate, which is amongthe
strongest and which preventsits growth, slow judicial proceedings, has createdthe courts
fortrade, which differ in their procedural rules from those applied by the ordinary courts, and
expanded the jurisdiction of Ha, as he combined the trial and appeals chambers in one place,
which represents a departure fromthe law of the judiciary, which requires that the seat of the
court of first instance be in each capital of theprovinces of theRepublic. Theaim of the
establishment ofcommercial courts,as some have gone, lies in the creation of"!' specialized
courts in investment, commercial,industrial andsimilar matters.

Some believe that economic courts are qualitatively specialized courts that are not taken out of
the umbrella of the ordinary judiciary by the ordinary judiciary,which are subject to the work
ofthe family courts, which are subject to the laws governing the work of the ordinary courts of
justice. VD

By reviewing the jurisprudential opinions put forward on determining the nature of the Egyptian
economic courts, we conclude that the economic courts have specificity in terms of
establishment, composition and membership of their judges, in addition to disputes that fall
within their exclusive jurisdictions and which other ordinary courts do not have their

consideration, they are not ordinary courts of justice and they are not special courts. While the
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Iragi Commercial Court is a normal judiciary despite the range of exclusive jurisdictions
enjoyed by this court, while the first iraqi legislator was to join this court with its own legal
rulings so that it is not included in the composition of the Court of Intuition, because
recognizing the actual specialization of this court would create specialized judges with
experience in investment disputes as well as contribute to the speed of adjudication of
investment disputes, which is an important guarantee of the guarantees of the foreign investor

but It is an advantage provided by law to this investor.

Conclusion

At the conclusion of our study on the Iragi Trade Court, we drew the following

conclusions and made the following recommendations:

1. The results. Because no other court can act as a commercial court due to the
confidentiality of the parties and the nature of the disputes, we believe that the
legislator established a commercial court within the jurisdiction of each federal
appeals court in Baghdad, Najaf, and Basra due to the high volume of commercial
disputes and the importance of adjudicating cases within its jurisdictions in a timely
manner commensurate with business work. The Business Court is a court that
specializes in commercial issues, particularly investment conflicts and disputes over
oil permits. As such, it is not an arbitral tribunal or a traditional judiciary, but it
operates under the aegis of intuition courts. The Commercial Court's terms of
reference are defined by the relevant laws on contracts, which include investment
contracts as well as oil contracts or so-called oil licenses, and this court is a critical
safeguard of the Investment Act's provisions encouraging and attracting foreign
investment, as it resolves disputes involving the obligations of the parties to these
contracts with high efficiency due to the specialization of judges in these areas. Of
course, dismissing them with one-of-a-kind cases in terms of subject develops
accumulated experience, as well as expediting the adjudication of the case, which is
a significant effect of this court's existence.

2. Suggestions. We propose to the Iraqi legislator that, in order to achieve the
guarantees intended for the investment law, the oil investment law, and other laws
that bring their disputes under the jurisdiction of this court, this court's powers be
expanded and that it be removed from the crucible of the courts of intuition in order
to become a de facto specialized judiciary. We propose to the Supreme Judicial
Council that specialized judges be appointed to consider such disputes by
introducing them to sessions and workshops on the application of these special laws,
because the existence of such a court ensures the efficiency and justice of judicial
decisions issued by specialized judges and the speed with which such disputes are
adjudicated, which is the goal of the disputing parties to avoid resorting to
arbitration, especia We recommend to the legislature that, like with other courts, this
court be regulated by clear and unambiguous legislative requirements contained
within the legislation of judicial regulation, and that its powers be defined within
the same statute.
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