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Introduction

Due diligence and notification of harmful activities are well-established concepts
in the field of law in its various branches, as international rules require the code or
customary of states to exercise due diligence and diligence to work not to harm other
countries or violate their international obligations, as well as in the matter of notification.
Because global responsibility exists and does not harm illegal conduct internationally, the
degrees of commitment and the determination and reparation of the gravity of the damage
depend on the timely achievement of the degree of compliance with the principles of due
diligence and notification. The study refers to several contemporary legal issues,
especially with the increasing prevalence of the CORONA pandemic and its impact on
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various aspects of life, which requires addressing the subject in line with prevailing legal
thesis, particularly in determining the course of international responsibility for confirming
due diligence and notification, which will contribute to the promotion of scientific and
practical research in terms of international disputes arising from damages on the one hand,
and the hypothesis of the performance of due diligence and preventive specialties. The
study is exposed to one of the most critical topics in the legal arena by examining
jurisprudence and legal jurisprudence concerning the duties of States to exercise due
diligence in exercising their sovereign rights, which may result in damages to the rights
of other states and lead to the violation of the obligations of the injured States, as well as
the duty to notify of the damages expected due to the practice. The problem can be
described as follows: any conduct arising from States is supposed to be subject to the
principle of compliance in exchange for international obligations, only through due
diligence in normal circumstances and accordance with convincing and logical events,
and if this hypothesis is consistent in international practice, states have not raised global
responsibility and the claim that a State is not complying with the principle of due
diligence? Why do there be no fixed criteria for determining the concept of due diligence?
Is there any effect of notification within the scope of international responsibility in
exchange for due diligence? To elaborate on the research subject, the answer to the
questions raised required the analytical approach in the analysis of the relevant legal texts
and the descriptive approach to describing the legal concepts known within the scope of
the rules of international responsibility. The research plan includes dividing the study into
two researchers, first showing the concepts of due diligence and notification, the statement
of legal adaptation of each, and the statement of state obligations, and the second research
is devoted to examining the international responsibility arising from the outbreak of the
Corona pandemic within the framework of the concepts mentioned above.

First topic: due diligence and epidemiological notification

States are working on exercising their political rights within their territories and
within the territory by land, sea, and air, and the forms of exploitation of these rights vary,
it may result in damage within the territory of the state or even outside its territory, and
here is the concept of due diligence by the state to work not to harm neighboring countries
at the very least, The issue of notification of the expected damages resulting from the
exploitation of their sovereign rights by States is also a matter of Through this research,
we will work on clarifying the concept of due diligence in the first requirement. In
contrast, the second requirement will be devoted to demonstrating the concept of risks
about the harmful consequences of the spread of epidemics.

The Due Diligence

The concept of due diligence is linked to the late nineteenth century, following the
discussion of neutrality, and then extended to many areas of commercial law, international
environmental and diplomatic law, and the treatment of foreigners (1). In the context of
the research, the issue of due diligence in controlling the spread of THE CORONAVvirus
and the possibility of reducing it by the State of origin has raised considerable controversy,
particularly if the State of origin does care to reduce its spread, To inform the concept of
due diligence, we will divide the requirement into two branches, showing the conventional
definition of due diligence in the first branches. In contrast, we will be subject to research
on legal adaptation and jurisprudence in the second section.
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Section 1: Conventional definition

The concept of due diligence is one of the most central concepts in international
law. Many arbitration decisions have referred to it on the subject of global responsibility.
However, the specific standard of due diligence has remained somewhat unclear. Still, it
is generally not agreed upon, possibly due to the circumstances surrounding each case,
which reflects on the emergence of multiple concepts and if the contents are the same for
those who were able to analyze the facts Constructed and interpreted for due diligence.

The origin of the term due diligence is Roman law, under which a person was
responsible for any accidental harm to others, indicating that person's wisdom (2).

If we follow the legal concepts, we will find what is known as due diligence by
saying: the care that the usual person must do before entering into a separate agreement
with the other party or is a certain standard of care through which the normal person is
assessed, to be wary of the expected harm that results from their use of his property
towards others (3).

Collins defines due diligence as "a reasonably expected or legally required degree
of care, particularly from persons providing professional advice, and to conduct an
assessment with caution and necessary care" (4).

It is defined in the dictionary of law as: "Care exercised by a reasonable person to
avoid harm to other persons or their property" (5).

Although the definition mentioned above referred to a general legal understanding
that might apply to natural persons rather than to moral persons, including States, that was
not enough to show the elements of due diligence at the level of state compliance with
their obligations to the Customary Convention, which would lead to the search for other
definitions that would achieve the objective of the study.

It is also described as a concept generally accepted in international law. States
must act to ensure that activities do not harm the environment of other States under their
jurisdiction (6).

It also defines it: "The excellent conduct expected of a particular State
Government, which aims to protect the interests of other States effectively, does not
require that the state's care be consistent with its negligence, even if it fails to meet the
standard of conduct expected, and has made an excellent effort to minimize the damage

(7.

As a standard of conduct, due diligence is defined as a standard of conduct required
by the State " (8).

In the light of case law, the International Court of Justice, in its opinion during the
Corfu Channel case, has outlined the concept of due diligence by saying: "Each State is
obliged not to knowingly allow it to the territories that will be used for acts contrary to
the rights of other States "(9).

Through the Court's view above, it has established a general commitment to
ensuring good neighborly relations.

Although it is argued that due diligence derives from negligence in English law,
the idea of due diligence does not stem from a particular system or tradition. In 1872 the
concept of due diligence was introduced in the Alabama case concerning the failure of the
United Kingdom to fulfill the duty of neutrality during the American Civil War (10).

Due diligence was mentioned during the Alabama arbitration adjudication, as the
Court referred to two rules relating to the subject of life and state responsibility for
damages caused by individuals when acting within the jurisdiction of the State (11).

In the case concerning U.S. diplomatic and consular officials in Tehran, the
International Court of Justice interpreted in its May 24, 1980 ruling that it was "what the
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responsible state must do under normal circumstances and address the situation by using
the scientific means available for fulfilling its international obligations.” (12). The
interpretation, therefore, indicates an acceptable level of governance, care, and
determination expected of the State to do during certain circumstances to meet its
international obligations.

It should be noted that the Iraqi Penal Code has included the concept of due
diligence in article 369 of it, and the warning issued contributes to the proof of error by
the Department of Health in the future (13).

Section 2: Legal adaptation of due diligence in the light of the rules of general
international law and diligence
With epidemics and pandemics, customary international norms require a legal
framework that obliges States to prevent the transmission of harm to other States through
legal action, health measures, and efforts to achieve the goals and protect the international
community. Due diligence is the expression commonly used to establish a standard of
conduct, by which the State can measure efforts to address risks, threats, or harms, i.e., it
is a standard of good governance and assess the extent to which the State responds and
has done what was reasonably expected of it when responding to particular harm or risk
(14).
The due diligence standard can be found in several rules of international law,
including customary rules that bind States in their mutual relationship, including human
rights, the environment, and cyberspace, as well as global public health standards (15).

International rules usually impose obligations on States, including conduct,
preventing, halting, or repairing national or transnational damages. Due diligence is
generally flexible and depends on the ability of States to take the necessary and
appropriate measures in the right place and at the right time (16).

Advanced speech gives due diligence a measure of importance, particularly in the
light of international conflicts of interest and with the discretion of States to choose what
they deem appropriate, depending on the circumstances that have given rise to the source
of damage under general and possible international obligations (17).

In the context of the global health crisis of the Corona pandemic, it is assumed that
there is a balance between the rights and freedoms that States seek to protect and economic
interests and the obligations imposed on them when taking specific actions. Lack of
capacity and infrastructure must not be an excuse to hesitate to confront the epidemic (18).

Due diligence is a commitment to conduct rather than an obligation of
consequence, which means that States must do their utmost to do their duty. If they fail to
do so, they are responsible for the look. They do not ask for the results achieved to urge
the State of origin to demonstrate as much effort as possible to prevent or minimize the
expected damage (19).

To examine the legal adaptation of due diligence, we will discuss the analysis of
international due diligence obligations under the principles of general international law as
follows:

First: the principle of no harm and no harm

This principle exists in customary guardian law and is a rule requiring States to
take the necessary and acceptable measures to prevent severe cross-border damage.
Therefore such standards would mean that none of the legal consequences arising from
that damage would be borne if the injured State did not perform its duty (20).
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It is true that the principle of non-harm, taking its wide range in the environmental
sphere, can be applied in international law in such a way that it can include the
consequences of the spread of epidemics such as the Corona pandemic, the obligation here
requires States to act without looking at the person responsible for the damage or whether
the activity is legitimate or not. Thus, the principle of non-harm includes human accidents
caused by private entities and those caused by natural disasters (21).

According to international law, due diligence is achieved on the State through a
low probability of causing disaster or the possibility of cross-border damage-causing
severe damage (22).

There is no doubt that the spread of THE CORONA virus has caused significant
damage beyond the national boundaries of the State of origin. However, as in other due
diligence obligations, the principle of non-harm does not force States to stop the spread
of the epidemic once and for all but to try to stop the spread and reduce its risk to society.

It should be noted that the International Court of Justice confirmed the customary
nature of this principle in the Corfu Canal case in 1949 when it referred to the State's duty
to prevent the use of its territorial waters in acts contrary to the rights of other States (23).

In the area of justice, the principle of non-harm has been addressed in several
cases, including the Alabama case, the Trail smelter, nuclear weapons, and the work of
the International Law Commission in the 2001 draft articles on the prevention of cross-
border damage (24).

Second: International Disaster Law

The 2016 draft articles of the International Law Commission included advanced
customary rules for assessing the international legal framework on disasters at the
international level (25).

Through the review, it is clear that States must act to prevent and treat cross-border
damage and not harm the populations of other States or those crossing their territories or
areas under their jurisdiction (26).

There are also rules of common international law that establish obligations under
customary law, including those governing diplomatic and international bilateral relations.
Therefore these obligations require the sending State to compensate the receiving State as
a restriction on compliance with international commitments (27).

If the damage has been done to a group of States, not one, the confrontation is
collective, and the harmful State is obliged to compensate for the damage (28).

Third: International Human Rights Law

Under international law written and customary, States must protect the human
rights of individuals under their jurisdiction or from any harm caused by the use of their
political rights by States, as indicated by the preamble to the International Covenant on
Civil and Political Rights of 1966 (29).

As part of the research and with the spread of the CORONA pandemic, the duty
of due diligence can apply to the world's health emergency crisis, and as is well known,
most human rights have been affected by the spread of the Corona pandemic, but the right
to life and the right to health care the most affected and we will address this in a focused
and competent manner.
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1- The right to life

In its 2018 public comment (36) on article 6 of the International Covenant on Civil
and Political Rights, the UN Commission on Human Rights referred to the right to life
and the principle of due diligence that States parties have to respect the right to life and
have a responsibility to refrain from any conduct leading to arbitrary deprivation of life.
States parties must also ensure the right to life and due diligence to protect the lives of
individuals from deprivation caused by persons or entities whose conduct is not attributed
to the State. The obligation of States parties to respect and guarantee the right to life
extends to reasonably foreseeable threats and life-threatening situations that can result in
loss of life (30).

The issue of the arbitrary use of lethal force is one of the most common terms
associated with the violation of the right to life, so the duty to adopt the necessary
measures to protect the right to life of members of society under the jurisdiction of the
State of justice and to ensure that it is not violated. The violation may be a reality through
situations in which patients are at risk and deprived of emergency services that protect the
right to life and provide treatment without discrimination (31).

2- The right to health

The right to health care requires caretakers of patients at risk of COV to take
measures to keep pace with emergency conditions in society that directly threaten the lives
of individuals, as indicated in the article (12/3) of the International Covenant on Civil and
Political Rights 1966 (32).

Article (12/2c,d) of the International Covenant on Economic, Social and Cultural
Rights 1966 also noted the need to include the gradual realization of the right to health in
such a way as to ensure the prevention, treatment, and control of epidemics, and the
creation of conditions for the provision of medical services and patient care (33).

The criteria for the right to health can indeed be applied at two levels, both of
which move international responsibility against a State that has not taken precautions
under the principle of due diligence, namely, the affirmation of the right to health of the
individuals living there, or even for the regressive effects that may affect individuals
outside the territory of the State that has not performed the duty of due diligence.

Here, the breach must be clear and convincing evidence to free you from
responsibility for breaching an international obligation, which can be confirmed in le
Mailloux v. France before the European Court of Human Rights, as the Court stated: ™
The Court noted that although the right to health is not in itself a guaranteed right under
the European Convention on Human Rights and its protocols, States have a positive
obligation to take appropriate steps. However, in the current case, the Court considered
that it did not have to determine whether the State had failed to meet these positive
obligations. The request was unacceptable. among all the inhabitants of France. Still, she
did not explain how he was personally affected. Instead, she reiterated that she did not
accept a claim without conclusive evidence, in the sense that applicants could not file a
complaint about a provision of domestic law, local practice, or general procedure simply
because it was contrary to the European Convention, and for the individual to claim to be
a victim of a violation of the Convention, within the meaning of Article 34 (individual
applications), the individual concerned must be able to To prove that he was "directly
affected” by the measure complained of, i.e., he must provide reasonable and convincing
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evidence of the possibility of a violation affecting them personally. But in the current
case" (34).

Third: International humanitarian law

The importance of applying international humanitarian law during the spread of
deadly epidemics lies in two dilemmas, the first during armed conflicts. The parties to the
conflict must then take due diligence to prevent the spread of the epidemic and observe
the rules of international humanitarian law (35).

It should be noted that there is no due diligence standard as mentioned earlier that
could apply to the State's obligation to particular conduct, as it varies according to due
diligence standards (36).

The second axis is within the duty of the occupying authorities to maintain public
health by making every effort and by using the means available to place preventive health
measures within the territory they control to combat the spread of deadly epidemics in the
territory controlled by the occupying Power (37).

The occupying power must provide medical care and collect patients (38). For all
you mean.

Family health care?

Common Article 3 of the Geneva Conventions?

The concept of notification

Many are the actions of States in the various fields of science. Still, these actions
may result in damages to other states, whether by the will of harmful conditions or beyond
their control, and one of the means agreed by the international community to strengthen
cooperation among members of the international community is to notify any expected
harm in the future, whether by the projecting States expected to be harmed, to assess the
anticipated risks and notify the international community at the earliest opportunity.
Possible, to prevent or minimize the consequences of such damage, and to inform the
concept of notification, we will address the conventional definition of it in the first section
and then show the legal adaptation of the notification in the light of international rules and
jurisprudence and the judiciary as follows:

Section 1: Conventional definition

The notification defines that: "This legal conduct in which an international person
of his will informs another international person of a particular incident, thereby aiming to
mitigate certain legal implications, whether this situation represents a material incident
such as the seizure of a particular territory, or a legal fact as an international agreement,
whether this situation is legitimate or illegal™” (39).

The notification also defines that "an act by which a particular act formally defines
the other party, status, fact or document, which may have legal implications,” and part of
the jurisprudence considers that notification means "the procedure by which a State
notifies another State of a particular incident, which may have legal implications” (40).
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The Permanent International Court of Justice has defined the notification as
(official declaration of one State to another or another, specific facts are made public to
prepare for a legal reaction) (41).

It is also known that: (an act by which the State brings to the knowledge of other
persons of international law a particular fact or position with specific legal implications,
since without notification the States or persons concerned may pay their ignorance of it,
they must draw its consequences under international law (42).

Section 2: Legal adaptation of notification in the light of the rules of general
international law and jurisprudence

The State may issue the notification in writing or orally, where there are cases
expressly imposed by the text. Here the notification is mandatory, for example, in the
article (34) of the Berlin Convention of 1885, which required States to notify their
counterparts in occupation or protection of a particular territory (43).

In the same vein, article (38) of the Third Hague Convention of 1907 stated that
neutral States must be notified of the state of war between their parties (44).

Article (11) of the London 1909 statement mentioned the notification when it
touched on the maritime blockade (45).

Article 1/3 of the Charter of the United Nations also addressed the issue of
notifying States of the United Nations to withdraw (46).

The United Nations Convention on State Activity in Outer Space Exploration and
Use of 1967 also emphasized the commitment of the States parties to the Treaty to inform
other States parties to the Treaty, or the Secretary of the United Nations, of any
phenomenon they detect in outer space (47).

In the absence of a convention or customary text, the notification is optional, for
example, in the severing of diplomatic relations or the emergence of a new State and others
(48).

It should be noted that the International Court of Justice, having addressed the
subject of notification in its judgment in the Corfu Channel case, described the duty of
information as based on the initial considerations of humanity and that the obligations of
the Albanian Government were to notify British warships of the existence of sea mines
and the danger they could pose in the public interest (49).

The Court's view was that the Albanian Government had not fulfilled its
international obligations to notify ships crossing the Strait (50).

This principle is recognized in the use of international waterways and is adopted
in international conventions, provisions by international arbitration bodies, the practices
of international organizations, and state conferences (51).

In an example related to the subject of the study, the WHO Health Regulation,
adopted in 2005 and introduced on 15 June 2007, is one of the essential binding
instruments for States to regulate state obligations to the international community to curb
the spread of rapidly contagious diseases and epidemics (52).

It is true that the purpose of this regulation is (prevention, protection, control, and
response to the spread of diseases at the international level in ways commensurate with
and limited to public health risks), and prepares the Information Centre and control of
deadly infectious diseases, in addition to the obligations imposed by international rules to
notify the outbreak and spread of epidemics to other States (53). In the course of our
research, we can ask the following question:

How committed is the source State to the relevant notification of the spread of the
CORONA pandemic?
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To answer, states comply under the International Law on Health Regulations and
Regulations issued by who in 2005 by sharing information, following up on health
developments, and working to notify WHO first and foremost by consulting with WHO
under articles 6 and 7 of 2005 WHO Health Regulations. Furthermore, article VI obliged
States to assess health events on their territory by working with the guidelines and for
each State to notify WHO and make efforts to determine emergency health events (54).

The second paragraph of the same article above indicated that the State notifying
the organization should communicate with who and provide it with accurate information
and report on the difficulty of responding quickly to emerging health challenges (55).

Article VII of the Regulation sought to expand States' obligations by exchanging
information referred to by Article VI to include any health conditions experienced by the
State, which is evidence of an emergency or unexpected health event on the territory of
that State, whatever its source and may pose a threat to global health in general (56).

Through the above, the failure of the source state to notify the epidemic is a
violation of the obligations imposed by the provisions mentioned above, and Article VI
obliged the exporting country of the virus to refrain from noticing its spread regardless of
whether it caused its spread or not.

Second: International responsibility arising from the CORONA pandemic outbreak

The views of jurists of international law combine the definition of unlawful
conduct as (an act that violates the provisions of international law, which violates the rules
of general international law, convention or customary law, or the principles of public law)
(57).

The jurist (AJO) defines him as (conduct attributed to the State under the law,
which consists of an act or omission, contrary to one of its obligations) (58).

The jurist De Boi internationally defines the illegal act as Merely violating the
rules of law and thus creating a case for examining psychological factors or examining
the intentions of the active State, which facilitates the errand of the injured and reduces
the burden of establishing evidence, it is enough to prove the difference between the actual
conduct of the State and the content of the legal obligation imposed on it (59).

Article 1 of the Draft State Responsibility states that: "Any illegal international
act by the State entails its international responsibility™ (60).

The term "wrongful act” is indeed a term that, although commonly used in The
Arab Studies, is inaccurate, since when reviewing the definition in the article (1) of the
Draft Articles of Responsibility 2001, it is clear that Pena's mistake was made in
translating the purpose of the document in Arabic. The term ACTS has been translated
into Arabic as acts, which means reducing the movement of international responsibility
solely to illegal acts without neglect. In contrast, at the heart of Legal rules relating to
liability generally show the opposite (61). The term ACTS refers to acts, namely either
act, omission, or omission, which is closer to the legal framework known both at the level
of national legislation and at the level of international conventions, which involves
responsibility for any act or omission by a natural or moral person legally qualified for
legal accountability, and with evidence that reveals The draft convention itself, in article
2, states: "The state commits an internationally illegal act if the act of action or
omission.....) (62). From this text, the contradiction in which the document was signed in
Arabic appears, once referring to (acts) and in others, to actions involving action or
negligence (omission).

It also demonstrates the trend mentioned above, as comments from the
Commission on the articles of the draft indicate that the term "Acts" refers to unlawful or
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wrong actions, as the international illegality also refers to negligence (omission) that
cannot be included in the term "act™ (63).

From the above, we believe that internationally unlawful conduct violates
international rules, whether customary or general principles. To be informed of the subject
of responsibility, we will divide the subject of responsibility into two demands that show,
first, the neglect of the State of origin and its implications while addressing the issue of
negligence of the state injured in the second requirement.

The Neglect of the source state

Article 1 of the Draft State Responsibility is the fundamental principle of assigning
responsibility to the State that issues unlawful conduct, which stipulates that ((any illegal
international act by the State entails its global responsibility) (64).

Article 11 of the draft also identified the necessary elements to do the act of what
comes out of the State illegally (65).

The text of the article above emphasized that the basic rules on international
responsibility in its various forms may set specific criteria for demonstrating whether or
not the State defaults and such standards ((due diligence)."

Illegal action is an essential key pillar in assigning responsibility to the Source
State through illegal actions contrary to its international obligations in the light of
collective and non-collective international conventions, not to mention its obligations to
customary rules (66).

In its ruling in the famous Corfu Strait case, the International Court of Justice
clarified its verdict based on error theory. It acknowledged Albania's responsibility for the
presence of mines in its waters, and through the Court's ruling, it dealt with the matter on
two crucial aspects:

First side:

About the Albanian Government's knowledge of the mines in the Corfu Strait, the
Court used this aspect to prove the evidence in the case, as by doing so, the Court was
assured of the Albanian Government's knowledge of the mines, as it was able to know,
and therefore recognized Albania's responsibility for the dangerous activity in its territory,
regardless of who committed that activity, which is part of the absolute responsibility of
the State for actions under its territorial jurisdiction and under its control.

Second side:

This aspect relates to the extent to which Albania is responsible for the explosions
and the material damage caused, as well as the human losses assigned by the Court to
Albania based on the theory of error, as the Court indicated that Albania, knowing the
existence of the mines, had not taken precautionary and due diligence to warn ships
approaching the area of the "game," as a result of serious negligence in not preventing the
disaster (67).

As part of our research, 2005 WHO Health Regulations provide for the State's
obligation to report outbreaks of diseases that cripple or restrict international travel and
trade based on clear and confirmed evidence (68).

States parties must establish a minimum level of basic control, responding and
providing assistance to WHO, giving them access to and using NGOs to gather
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information and thus giving them the power to declare an international health emergency
(69).

Based on the above case law and international regulations, the neglect of the source
State in preventing the spread of COV and its failure to do due diligence to reduce the
spread of this deadly virus is sufficient reason to assign international responsibility to the
Source State. Furthermore, it causes the inability to fulfill its international obligations to
the international community.

According to the State above Responsibility Project, the source state has violated
its obligations in the light of the draft state responsibility by not taking the necessary
measures to prevent the spread of the epidemic.

The Neglect of affected countries

Article (42) of the Draft State Responsibility states that: (The state has the right to
invoke as a state the responsibility of another state if the obligation that has been breached
is a duty:

A- Towards a single country.

b. Or towards a group of States, including that state, or the international
community as a whole, and the breach of obligation was:

1. Particularly affects that State.

2. Or of a nature that radically changes the position of all other States to which the
obligation is a duty to continue to fulfill the obligation.

Through the above text, article (42) narrowly defined the term injured state and
differentiated between harm to a particular State individually and a small group of States,
and the legal interests of a large group of States within the limits of mutual collective
obligations that State.

The injured State must therefore take specific measures of a formal nature to
preserve and protect its rights in the light of international obligations, such as applying
against another State before an international court or judicial body. The request must be
based on verified harm or violation of an international obligation.

The situation may be up to the State taking countermeasures based on a specific
international treaty right (70).

A distinction must also be made between the injured State and states that have the
right to invoke liability under article (48) of the Draft Responsibility of States based on
the existence of the common interest of establishing responsibility (71).

From a closer look at the text of the article (42), there is a significant similarity
between it and the text of the article (60) of the Vienna Convention of 1996. Still, the
distinct difference is that the latter gave the State party to the treaty the right to unilaterally
terminate or suspend the treaty in a material breach (72). In contrast, article (42) of the
Draft State Responsibility relates to any violation of an international obligation, whatever
the nature of that obligation.

Through the preceding, the injured State must do what article (42) dictates,
namely, to claim its right to redress the damage caused by an act of a State or group of
States, which was contrary to everyday international obligations.

Under the concept of the offense, the negligence of the state injured in claiming its
rights results in the right to claim compensation from the State or States that caused the
damage, based on what is known in international litigation as the principle (no harm than
usual), (ab issues non fit injuria) (73).
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Here, a State affected by harmful actions emanating from a State or a group of
States has several options, including recourse to international justice or taking specific
temporary or permanent measures as dictated by the state of harm, but in the case of
neglect of the affected State, there are two areas:

First: negligence in taking the necessary measures

The State is affected when the violated right arises from a bilateral treaty in several
cases. First, the party and the other affected party have the right to terminate or withdraw
from the treaty.

If the violated right arises from a ruling or decision to settle disputes from an
international tribunal or judicial body in favor of another State in the conflict from which
the affected State may benefit, or the right may arise under a founding instrument, such
as an international organization from which the State has the right to help. The violated
right may arise from a multilateral treaty or a rule of customary international law. The
request may be fixed for the affected State. However, if that is claiming the State neglects
its right, it is not entitled to claim compensation for damages caused by another State or
State (74).

Second: negligence of the affected State in claiming reparation and compensation

The Draft Articles of International Responsibility 2001 require that the affected
State claim compensation commensurate with the amount of damage caused by the State's
harmful conduct. If the State neglects its right to claim the prize, it is therefore responsible
for not claiming (75).

The Conduct that is not prohibited by law

Harm is a necessary condition for the attribution of international responsibility,
which results from an unlawful act. Therefore the burden will be based on error. Still, with
the scientific development that prevailed in societies of all its names, harmful actions are
no longer limited to the place of use by the State. The damage resulting from the use of
States cross-border to include neighboring and non-neighboring states is the
transboundary damage. With the emergence of this type of behavior, a new kind of
responsibility arose to have it Based on the theory of risks. The burden became based
mainly on legitimate conduct, but this conduct results in harm, and we will address in this
requires specific actions that are not prohibited by law as follows:

Section 1: Force Majeure

Avrticle (23) of the Draft State Responsibility states that: (1- It is illegal to act by
the State, which is not in conformity with that State's international obligation if it is due
to force majeure, i.e., the occurrence of an irresistible force or an unexpected event, which
is beyond the will of that State, making the performance of that obligation in these
circumstances materially impossible).

By analyzing the text above, because of its lack of illegality, three conditions must
be met:

1. An unexpected act should occur with a force that cannot be resisted.
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2. The act and force should be beyond the control of the State concerned with the
event.

To make it materially impossible to perform a commitment in these circumstances
76.

It should be noted that the phrase "irresistible," which relates to the description of
force, emphasizes that there must be a constraint that the State has been unable to avoid
or resist using the means available and for the event to be unexpected, should not be
foreseen before it occurs, or to facilitate its vision before it occurs, as well as (the force
that cannot be resisted) or ((unexpected event)) should be associated with a link of
causality with physical impossibility, As indicated by the phrase "due to force majeure...)"
making it physically impossible and subject to paragraph (2), the state's conduct is illegal
as these elements are met as long as the state of force majeure continues (77).

Force Majeure may also be due to a natural or physical event, for example, the
diversion of a particular state's aircraft to the territory of another state due to extreme
weather conditions, earthquakes, or floods, or maybe due to human intervention that has
resulted in the loss of control of part of the territory as a result of a rebellion, or military
operations by a third state that destroys a particular region. All these circumstances should
not be resisted and their effects avoided (78).

Force Majeure does not include circumstances in which the performance of the
obligation is rugged for the State because of, for example, a political or economic crisis,
nor does it include cases arising from the negligence or negligence of the State concerned
(79).

We can ask the following question: Can the spread of the CORONA pandemic be
considered a case of force majeure?

When looking at relevant case law, they are no longer (plague bacillus), H1 N1
virus in 2007, and dengue fever is a force majeure health event, as judges consider these
diseases to be known and not life-threatening (80).

It should be noted that in the presence of force majeure, it is impossible to establish
the relationship between the existence and spread of the pandemic. At the same time, the
obligation cannot be performed (81).

Although laws differ in adopting the subject of force majeure, there is no unified
or precise definition (82), other than based on the basic principles of Roman law, 83which
are based on the fact that they make it impossible to implement the obligation, a
characteristic of force majeure and an unexpected and unstoppable event.

Section 2: Distress

Another case in which the illegality of state actions that do not conform to its
international obligations can be unlawful is that of distress, as referred to in article (24) of
the Articles of the Draft State Responsibility 2001 (84).

Through the text of the article above, it deals with the actions of individuals
representing the State or those under their care, as their activities are illegal in a situation
where the state agency is in circumstances where he has to act contrary to the obligations
of the State in the hope of saving a life.

It should be noted that the situation of distress is different from that of compelling
circumstances, as a person's actions in a state of pain are voluntary and in line with the
state of danger, which has led many researchers to define it as a case of (relative
impossibility) in compliance with international law (85), as well as not a preference
between legitimate interests and compliance with international law because of their
association with the lives of others (86).
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As a practical experience, the situation of severity is that aircraft or ships belonging
to one country enter the territory of another country due to extreme weather conditions or
mechanical or navigational failures; in 1946, American warplanes entered Yugoslav
airspace without permission. Yugoslav defenses were attacked, and in return, the United
States Government protested the justification for entering the aircraft to avoid danger;
Yugoslavia rejected this justification. It promised it a violation of its airspace (87).

In the same regard, it can be argued that a state of distress can be invoked in many
treaties and that it is considered a circumstance that justifies the conduct contrary to
international obligation, for example, the 1958 Regional Sea and Climate Zone
Convention and the 1982 Convention on the Law of the Sea (88).

Reviewing article (24) of the Draft State Responsibility makes it clear that it limits
the exemption from illegality to situations where human life is in imminent danger. That
distress situations do not include emergencies described as more necessary than difficult
situations. Furthermore, article (24) does not exempt the State or its representative from
complying with other obligations (international or national), for example, provided that
the relevant authorities are informed of access, or that information concerning the conduct
contrary to the obligation is provided (89).

Through the above, we find that the state of force majeure and the state of distress
are cases with which the illegality of the state's actions or one of its agents is contrary to
international obligations. Still, the difference between them is that the conduct in the case
of force majeure is beyond the will of the State while acting in a state of distress is under
the choice of the State agent, but it works to preserve life in exchange for a breach of life.
International commitment.

As part of our research on the CORONA pandemic, we believe that the HIV-
exporting state can invoke force majeure or extreme self-defense and deny the illegality
of the actions that led to the spread of the virus once it has been established that the spread
of the virus was caused by force majeure out of control, or because of the extreme situation
that led the State or one of its agents to act contrary to international obligation.

In general, resorting to rules of international responsibility against the pandemic
State requires not only proof that it has not taken the necessary measures to prevent
proliferation under due diligence or notification criteria promptly but also requires proof
that the subject matter of the violation has been characterized by relative weight (Gravity),
i.e., if the courts accept the worst of the violations, as The international judiciary does not
move merely to ask for it, but there must be a consensus between jurisdiction and
jurisdiction over the subject of violation, in other words, when conditions are met, the
most important of which is the seriousness and seriousness of the damage, as well as the
failure to perform due diligence and notification at the appropriate time and means (90).

Conclusions

Having outlined through research the concepts of due diligence, notification, and
the duties of States towards both concepts and addressed the international responsibility
of the states causing the damage in the event of a breach of international obligations, the
following are our findings and proposals that could constitute an addition to the subject
of due diligence and notification. Due diligence is a vague term in international
responsibility because of its association with the issue of responsibility for cross-border
damage. Moreover, there is no agreed definition of due diligence and notification
concepts, and their definition is a matter of jurisprudence.
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In the search for due diligence by the COV-exporting country to limit its spread,
which directives stressed the need to observe health regulations, exercise due diligence to
reduce HIV outbreaks, and notify the international community of any potential harm to
the international community. There must be an international agreement on the spread of
deadly epidemics to preserve the safety of the international community and the
environment in general. Due diligence is involved in several branches of international law,
including international humanitarian law, international human rights law, and disaster
law, and therefore is an important and complex topic that needs to be regulated through
international conventions, or at the very least the legislator's setting of criteria on the
concept and elements of due diligence. As the phenomenon of deadly epidemics
increases, the international community must effectively help prevent, diagnose and
respond early to the spread of epidemics. Therefore, the concept of the relative weight of
the movement of global responsibility must be reviewed. In turn, we mean the gravity of
unlawful conduct, whether by negligence by the State of origin, by setting precise criteria,
such as those agreed in international criminal courts, in particular, that the damage has
reached the highest thresholds of responsibility, i.e., when it is widespread, long-term and
highly influential at the international and humanitarian levels.
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